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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
) AUSTIN

GERALD C. MANN
AYTONNEY GENERAL

Honorabls John R. Shook
Criminal Distriot Attorney
Bexar County

San Antonie, Texas

Attention: IMr. T. H. Ridgeway

Dear Sirs

of this department on thé\guesatidns stated thereln reads as
follows:

on the mnount 209 he Shouwld oharze Notaries
PublioT ) Under

$1,00
50
«50

.go
$2.50
Innthis ®nneoction we wish to direot your at-

tention td3Geotion Four of the recent law snaoted
by the 48th Legislature:

"ik. At the time of such qualification the
County Clerk shall oolleot the fees allovied him by
law for administering the oath and approving and
filing the bond of such Notary Public, togethsr
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with the fes allowed by law to the Secretary of
State for issulng a commission to such Notary
Publio.! -

nYou will observe from Section 4 thet the
recording clerk shall collesct for administering
the oath, approving and filing the bond together
with the fee allowed by law to the Secretary of
the State, No mention is made of any fee for
recording the bond as provided by the previous
statute.

*The first question i3 whether or not the
County Clerk should charge a fee of 50¢ for re-
cording the bond as provided for by the previous
statutes. The second question 1s, 1ln oases where
the cath is administersed by an outside authority,
shonld the County Clerk colleot the fee of 50¢
upon the oath. The third question is whether or
not 1t 13 necessary under the law as recently
amended by the lLegislature, for the County Clerk
to index the bonds when they do not have to be
recordad, in order to faocilitate in loosting them
after they are filed, 1f so, could a charge be
made for sams, in place of recording.

"Due to the State wide importance of these
three questions we deem it advisable for us to
submit the questions to you for determination.

B e IR

"Ye 4o not know of any decision of any Court
that might aid us in determining these questions,
OQur County Clerx 1s under the impression that he
should charge the 50¢ provided for by the previous
law for recording the bond in view of the faot
that the filing and retention of the bonds in his
:ifioe would, in a manner, constitute a reocord of

8 sams,
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"These questions are very urgent at this time
and we would like to request an opinion at your
earlleat oconvenlenoe,"

Re Senate Bill No, 335, Aots of the 48th Leglislature,
nbﬁglar Session, 1943, is an 20t amending Artlcle 5949, Ver-
3 Annotated Civil Statutes. Sald aot expressly repeals
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Articles 5950, 5951, 5952 and 5953, Vernon's Annotated Civil
Statutes. Sgnate Bi11 o, 335, supra, expressly provides:

"This act may be known and olted as the
Notary Publio Aot of 1943.°

Ve quote from said act as follows:

", « ¢« At the time of such qualificatlon the
County Clerk shall oolleot the fees allowed him
by law for administering the oath and approving
and filing the bond of such Notary Public, together
with the fee allowed by law to the Secretary of
State for issuing & commission to such Notary Pudblie.

"+ « « Any person appointed a Notary Publio
before entering upon his offiolal duties, shall
exeoute a bond in the sum of One Thousand (%1,000)
Dollars with two or more solvent individuals, or
one solvent surety company authorized to do busi=~
ness in this State, as surety, suoh bond to be ap~
broved by the County Clerk of his county, payable
to the Governor, and oconditioned for the faithful
performance of the duties of his officej and shall
also take and subsoridbe ths offiolal oath of office
whioh shall be endorsed on sald bond with the cer-
tificate of the offiolal administering the same,
Said bond shall be deposited in the office of the
County Clerk and shall not be void on the first re-
covery, and may be sued on in the nare of the party
injured from time to time until the whole amount
thereof has been recovered, . « "

( Artiocle 5953, Vernon's Annotated Civil Statutes,
bnc' repealed) sxpressly provided thet notarial bonds must

® recorded in the offioe of the Oounty Clerk, However, the
Present law does not require such bonds to be recorded.

sertay The statutes of this State do not provide for any
notagin or speoific fee for the County Clerk in recording
Civi) 8l bonds, However, Article 3930, Vernon's Annotated
ten o Statutes, provides that the County Clerk shall recelve
Papa enta ‘10¢, for each hundred words for recording all
oti.rs Toquired or permitted by law to be rscorded, not
Twise provided for, inocluding certificate and aseal ,
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Prior to the enactment of Senate Bill No, 335, supra, when
notarial bonds were required to be recorded in the office of
the County Clerk this statute {Article 3930} permitted the
County Clexrk to charze ten cents {(10¢) for each hundred words
for recording a notarial bond, Prior to the enaoctment of
said Senate Bill No. 335, the County Clerk was entitled to
charge One Dollar (31.00} for the commission of a Notary Pub-
1i06, whioh was %o be remitted to the Seoretary of State, emd
Tifty dents (50¢) for administering the oath of offioce, fifty
cents (50¢) for approving the bond and ten cents (10¢) for
each hundred words for recording the dbond of a Notary Publio.
(Articles 3930 and 3914, Vernon's Annotated Civil Statutes),

Wy T e e Rl

As heretofore stated, Senate Bill No. 335, supra,
does not require notarial bonds to be recorded. Therefore,
it necessarily follows that the County Clerk should not charge

a fee of fifty cents (50¢) for resording the bond as mentioned
in your letter or any other fee.

With refereace to your second question you are ad=-
vised that it 1s our opinion that where the oath i3 adminis~
tered to a Notary Publio by an outside authority the Count
Clerk 1s not entitled to collect a fee of fifty cents (50¢
for administering the oath., Artiocle 3930, Vernon's Annotated
Civil Statutes, expressly provides that the County Clerk is
entitled to a fce of fifty oents (50¢) for asdministering the
octh to m Notery Public. Befores the County Clerk would de
entitled to sugg fee he would have to adminlister the oath.

"It is well established in this State that stztutes
Preseribing fees for publio officers are atriotly conatrued;
and kence a right to fees may not rest ia implioation., An
officer may not clalm or reach any money without a law au-
therizing hin to do so, and olearly fixing the amount to which
he i3 entitled," (Jee Tsaxas Jurlaprudence, Vol., 34, pages 508«
9~10-11 and authorities cited therein).

n We now consider your third question. Senate Bill

“Oe« 335, supra, expressly provides that "said bond shall be
teposited in the office of ths County Clerk". 'Je construse
rhis Provision of the aot as requiring the Notary Publie to
1le his orficial bond in the office of the County Clerk.

n’ Jour third questicn you seek our opinion as to whether or
o% Senate Bili No. 335, requires the County Clexk to index

n°tar1&l,boqga.; ‘Jje answer thls question in the negative,
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There are several statutes whioh require the County
Clerk to keep alphabstical indexes and oross indexes to cer-
tain books and records in his office. However, we fall to
find any statute requiring a County Clerk to keep an index
of notarial bonds. Ag heretofore stated, the Notary Publie
nust flle his official bond with the County Clerk. In the
case of Holman v, Chevalllier's Admr., 14 Tex. 337, the ocourt
defines and explains the filing of papers:

"The filing by the party In our practice con-
sists simply in placing the paper in the hands of
the olerk, to be preserved and kept by him in hils
offioial custody as an &archive or reoord, of which
hia office becores thenceforward the only proper
repository. Though the anclent mode of filing
papers has gone intoc disuse, the phraseology of
the anolent prastice is retained in the common oXe
pressions 'to file', 'to put on flle!, 'to take
off the riles', eto., from 'filum', the thread,
< 8 string or wire used in ancient practice for con=-
% neoting the papers together, The term 'file! is
i also used to denote the paper placed with the oclerk
and assigned by the law to his official keeping.

3 A file 18 a record of the court. It is the duty
of the olerk, when a paper is thus placed in his

;-ff_ﬁn‘.‘?;j‘?-h&,. LS L
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2z custody or 'filed' with him, to indorse upon it
£ the date of its reception and retain it in his of-
£ Tice, sudbjeot to inspection by whomsoever it nmay

concern, and that is what 1s mean by hls 'filling!
the paper. But where the law regquires or authorizes
8 party to file it, it sluplv means that he shall
glace 1% in the official custody of the clerk,

That i1s 21l that is required of hiuw."

- With reference to the amount of fees to be oharged
8°tETY Publics for qualifying you-are advised that the County
u}ark ia entitled to oharge One Dollar {%1,00) for the ocom~
Oission of a MNotary Public which is to be remitted to the

a8 ;§°r°tary of State, and £ifty cents (50¢) for administering

-5 4 c°9 oath of office when the oath 1s administered by the

S rl:nty Clerk, fifty cents (50¢) for approving the bond and

® tents (5¢) for filing the same,

. Yours very truly

; i;/QEQEihCVEDMAY 19, 19&  ATTORNTY GIIIZRAL OF TEXAS
Cla s g, € PAtanS SRR S

' - TCRNEY GENERAL OF TEXAB By - '

APPROVED

© T OPINION
COMMITTER

Ardell Williams
Assistant BY

A

=p



